
CAUSE NO. 006-02043-2015 

DANIELL. FLICK AND 
CHARLENE L. FLICK 

§ IN THE DISTRICT COURT 
§ 

§ 
Plaintiffs, § 

§ 
v. § __ JUDICIAL DISTRICT 

§ 
BELLA VITA CUSTOM HOMES, LLC, § 
MICHAELS. CLEM and STEVEN A. CLEM,§ 
INDIVIDUALLY, § 

§ 
Defendants. § DALLAS COUNTY, TEXAS 

PLAINTIFFS' ORIGINAL PETITION 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COMES, Plaintiffs Daniel L. Flick and Charlene L. Flick, hereinafter, referred to 

as "Plaintiffs", to complain of Bella Vita Custom Homes, LLC, Michael S. Clem and Steven A 

Clem, Individually, hereinafter, referred to as "Defendants", and for cause of action show: 

I. DISCOVERY LEVEL 

1. Discovery is intended to be conducted under Level 2 of Rule 190 of the Texas 

Rules of Civil Procedure. 

II. CLAIM FOR RELIEF 

2. Plaintiff seeks monetary relief of over $100,000, but not more than $200,000 

pursuant to Tex. R. Civ. P. 47(c)(3). 

III. PARTIES AND SERVICE OF CITATION 

3. Plaintiff is an individual whose residence in this state is located in Dallas 

County, Texas. 

PLAINTIFFS' ORIGINAL PETITION Page 1 of17 

Page 1 of 59

3 CT-E-SERVE

DC-16-11592
Freeney Anita

FILED
DALLAS COUNTY

9/12/2016 5:36:22 PM
FELICIA PITRE

DISTRICT CLERK

D-95TH



4. Defendant Beiia Vita Custom Homes, LLC is a Limited Liabiiity Company, in 

good standing, organized and existing under the laws of the State of Texas, with its 

principal place of business located at 810 Hesters Crossing Road, Suite 200, Round Rock, 

Texas 78681. Defendant Bella Vita Custom Homes, LLC may be served with process 

through its registered agent, Michael S. Clem at 810 Hesters Crossing Road, Suite 200, 

Round Rock, Texas 78681, or through its Chief Executive Officer, Steven A. Clem at 2705 

Hanover, Dallas, Texas 75225, or wherever it may be found. 

5. Defendant Michael S. Clem is an individual and he may be served with 

process at 810 Hesters Crossing Road, Suite 200, Round Rock, Texas 78681. Defendant may 

also be served with process wherever he may be found. 

6. Defendant Steven A. Clem is an individual and he may be served with process 

at 2705 Hanover, Dallas, Texas 75225. Defendant may also be served with process 

wherever he may be found. 

IV. VENUE AND JURISDICTION 

7. Venue is proper in Dallas County, Texas because it is where Defendants' 

obligation under the contract was to be performed. 

8. This Court has jurisdiction over the present case because this matter involves 

claims in excess of the minimum and otherwise within the jurisdictional limits of the Court, 

and it involves causes of action over which this Court has subject matter jurisdiction. 

V. FACTS 

SUMMARY OF FACTS 

9. Defendant, Bella Vita Custom Homes, LLC ("Bella Vita") is a residential 

contractor in Dallas, Dallas County, Texas, and was hired to remodel the Plaintiff's 
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residence at 6723 Southridge Drive, Dallas, Texas 75214. Michael S. Clem and Steven A 

Clem (the "Clems") are respectively the Chief Financial Officer and Chief Executive Officer 

of the company. On or about August 27, 2015 the parties, Daniel L. Flick and Charlene L. 

Flick (the "Flicks") and Bella Vita Custom Homes, LLC c/o Jason Bailey, entered into a 

Residential Remodeling Contract (The "Contract" or the "Agreement") (attached hereto as 

"Exhibit A" and incorporated herein by reference) for a fixed price. The parties agreed in 

the thirty eight (38) page contract on almost all aspects of the build and the price for all 

work to be performed. 

10. The agreed upon price for the remodeling work was $524,232.00. The 

Plaintiffs paid the Defendants an initial draw on or about November 17, 2015 of 

$40,635.00, and agreed to authorize bank drafts to fund the remainder of the project. The 

Defendants breached the contract by failing to finish the remodeling of the home pursuant 

to the terms of the Agreement. The Defendant would go for long periods of time without 

working on the project, and could not finish the project by its own projected deadlines. 

11. The Defendant was paid, via bank wire for several items including HVAC 

work, trash disposal, Porta Potty rental, fencing rental, a back door, and a deposit on the 

front door; however, Defendant left the project and retained said funds without paying the 

subcontractors for their work. The Defendant knew that these funds were intended for a 

specific purpose, that of paying subcontractors, as evidenced by Michael Clems signature 

on the Draw Request. (See Draw Request attached as "Exhibit B") 

12. The Defendants' failure to pay the subcontractors resulted in at least two 

subcontractors placing Mechanics and Materialmen's Liens on the Property. The first lien 

is from Mathis Heat and Air and is in the amount of $22,545.00 and the second lien is from 
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Moore Disposal, Inc. in the amount of $1,267.73. Said amounts have been paid to and 

wrongfully retained by Bella Vita and the Clems. Furthermore, the Defendants' actions 

have caused the Plaintiffs to incur additional living expenses. The Plaintiffs were required 

to find alternative housing and to move to the same upon Defendants' failure to finish in a 

timely manner or by the projected deadline of May 2016. The Plaintiffs previously rented 

property in Dallas, and had their lease coordinated with the projected finishing dates for 

the project. Nonetheless, when Defendants failed to finish the project the Plaintiffs lost 

their rental and were required to find alternative housing. Said housing costs the Plaintiffs 

$2,100.00 per month. Furthermore, the Plaintiffs incurred moving and storage rental costs 

in the amount of $2,500.00, and continue to incur storage rental costs of $890.00 per 

month. 

13. Furthermore, the Plaintiffs and the Defendant entered into a fixed price 

contract, nonetheless, the Plaintiffs will incur additional expenses in finishing the work the 

Defendants left incomplete. The Defendants under-bid most of the project to entice the 

Plaintiffs to enter into contract with them; however, it is now apparent that said initial bids 

for the project are inadequate and will not cover the actual expenses of the job. Current 

expenses not indicated in the Bella Vita budget are as follows: 

14. Framing completion and repairs. Framer, Jorge Medina, an employee or 

agent of Bella Vita, left the job incomplete after being paid. Serious issues have been 

identified with the framing work done on the home including: bad hangers not attached to 

the joist, load bearing walls sagging, sub-flooring not supported, front porch and patio 

ceilings were left undone, multiple locations were required to be reinforced, failure to 

insulate. The cost to fix the defects in Defendants' framing work is now in excess of 
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$10,000.00. 

15. The Bella Vita budget provided to the Flicks was fraudulent and inadequate 

at best. Very few items were accurately bid and as a result the Flicks have suffered many 

overage charges and change orders to account for the improper proposal. The Bella Vita 

budget was used by the Flicks' construction lender, Bank of Oklahoma, to set the terms and 

conditions of the draw schedule; however, due to the budget's inadequacies the Flicks have 

been required to pay a great deal out of their own personal savings to continue financing n 

the project. 

16. The remodel of the garage was to be in the budget as included in the plans 

and as indicated in the contract, nonetheless no action was ever taken by Defendants with 

respect to the garage with the exception of the foundation repair, which was partially 

completed in February 2016 by S and W Foundation Co. The garage remodel remains 

incomplete and still needs to be bid. The exact cost is unknown at this time, but, the garage 

remodel was to be included within the fixed budget, and now that is impossible. 

17. Moreover, the masonry budget offered by Bella Vita was for a total amount of 

$20,24 7.00. After the Defendants left the project the Plaintiffs were required to find a 

replacement masonry company and the new cost is estimated to complete the masonry on 

the project is between $34,000.00 and $36,000.00. The Defendants knew or should have 

known that their bid fell substantially short of the actual costs. The Defendants have 

constructed many homes and have knowledge and experience in the industry, 

notwithstanding said knowledge and experience, it is Plaintiffs belief that Defendants 

knowingly under-bid the project, including the masonry, as to entice Plaintiffs to enter into 

the contract. Further, as part of said contract the Defendants sold the Plaintiff an Insurance 
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and Warranties Policy for the amount of $12,000.00 for one year. This amount was not 

broken down nor detailed out in any way. Upon expiration of the policy in June 2016, 

Plaintiffs were required to purchase a new policy for the amount of $4,200.00. This new 

policy was not only cheaper than Bella Vitas by almost 2/3, but it provided double the 

coverage. Not only did Defendants overcharge for a substandard insurance policy, but by 

failing to finish the job by the projected deadlines, it forced Plaintiffs to come out of pocket 

again for another policy. 

18. Jason Bailey, the President of the Remodeling Division for Bella Vita, 

repeatedly told the Flicks that the project would be completed, in its entirety, and that the 

Flicks would be in their home by March 2016, or at the latest April, 2016. Nonetheless, Mr. 

Bailey changed this projected date to May 2016; however, at the end of May 2016, a Bank 

inspection of the project revealed that the work was only 40% complete and no end was in 

sight. The Defendants took Plaintiffs' money with no intention of finishing the project. On 

or about June 22, 2016, the Flicks sent the Defendants a Notice of Termination canceling 

the contract with the Clems and Bella Vita. In said letter, the Flicks demand that the 

outstanding balances owed to subcontractors be paid. (See "Exhibit C"). Nonetheless, the 

Clems and Bella Vita wrongfully retained the Flicks money and never paid the 

subcontractors for work Not only have the Defendants retained the money, but by doing 

so have caused additional damages to the Plaintiff in the form of time, expense, stress, and 

delays. Andy Clem, reached out to Plaintiff via email on or about July 29, 2016 

acknowledging that the project had went awry and attempted to off multiple excuses as to 

why the project was never completed and the funds were not paid. (See email attached 

hereto as "Exhibit D"). Andy Clem further attempted to entice the Flicks into making 
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another draw; however, an employee for Bella Vita has indicated to the Fiicks that all the 

money for the outstanding subcontractor work has been paid to the Defendants. The 

Defendants breached their contract with Plaintiffs and knowingly induced Plaintiffs to 

enter into an under-bid contract. Finally, by retaining the Plaintiffs money the Defendants 

have injured Plaintiffs not only because Plaintiff is out the money, but for the liens that 

have been filed on the property. The Clems knowingly kept funds that were intended to 

pay subcontractors and should be personally liable to the Plaintiffs. Moreover, the 

Plaintiffs have paid additional interest on their construction loan in the amount of 

$6,000.00. This interest represents excess interest from June 2016, through September 

2016. 

VI. COUNT 1 

BREACH OF CONTRACT 

19. A written contract existed between the parties in this case. The Defendant 

failed to perform under the terms of said agreement and is in default of its obligations. 

A. WRITTEN AGREEMENT - "MEETING OF THE MINDS" 

20. For a contract to exist there must be an offer, acceptance, and consideration. 

See Harco Energy, Inc. v. Re-Entry People, Inc., 23 S. W.3d 389, 392 (Tex. App.-Amarillo 

2000, no pet.). Mutual assent, concerning material, essential terms, is a prerequisite to the 

formation of a binding, enforceable contract. TO. Stanley Boot Co. v. Bank of El Paso, 847 

S.W.2d 218, 221 (Tex. 1992). Here, the parties entered into a written contract that 

included an elaborate description of the agreed upon details for the remodeling of the 

Plaintiffs home. 

21. Here, all the prerequisites for a valid, binding contract (mutual assent, 
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concerning material, essential terms) were present. The parties met on more than one 

occasion to discuss the material terms of the contract including, but not limited to the 

manner and timeframe for performance. Furthermore, deadlines were discussed and 

monies were paid for services. Nonetheless, the Defendants failed to perform their 

obligations under the contract. Moreover, the Defendants retained funds paid by the 

Plaintiffs that were intended for work performed by subcontractors on the property. 

B. ORAL AGREEMENT 

22. An oral agreement is defined as a type of business agreement, that is legally 

binding, that is spoken, but not memorialized in writing. Harris v. Balderas, 27 S.W.3d 71, 

77 (Tex. App.-San Antonio 2000, pet. denied). The existence of an oral contract may be 

proved by circumstantial evidence as well as direct evidence. Id. In determining the 

existence of an oral contract, courts look at the communications between the parties and 

the acts and circumstances surrounding those communications. Palestine Water Well 

Services, Inc. v. Vance Sand and Rock, Inc., 188 S.W.3d 321, 325 (Tex. App.-Tyler 2006, no 

pet.). 

23. Here, in addition to a written contract, the parties, during one of their many 

meetings, discussed (orally) and agreed to certain material terms for the project. 

Specifically, one of the oral agreements the parties made was regarding deadlines for 

completing the project. Plaintiffs made it very clear to Defendants that they were under a 

current lease and had a strict time frame for moving into their new home. Nonetheless, the 

Defendants failed to complete the project by the promised deadline of May 2016, and 

repeatedly abandoned the project resulting in little to no work being completed. 
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C. DAMAGES 

24. It can be clearly established that Defendants failed to complete the project in 

accordance with the terms of the parties' contract. Said failure caused Plaintiffs financial 

damage. Furthermore, Plaintiffs have not only been damaged financially because the fixed 

price contract has exceeded its original estimate, but several draws were authorized to 

Defendants and wrongfully retained. These draws were intended to pay subcontractors; 

however, despite repeated requests from the Plaintiffs the Defendants have retained these 

funds thereby resulting in liens being filed against the property. Moreover, the Plaintiffs 

have incurred damages because they were required to seek alternative housing and have 

paid additional interest on loans. Moreover, the Plaintiffs were forced to purchase another 

insurance policy to cover their home during the extended remodeling period. If the 

Defendants had finished the project on time the Plaintiffs would not have needed to 

purchase this additional policy. Plaintiffs' damages were a natural and probable 

consequence stemming directly from Defendants' breach of the contract. 

25. Under the common law, in a breach of contract case, the prevailing Plaintiff 

is entitled to actual damages. Farrell v. Hunt, 714 S.W.2d 298, 300 (Tex. 1986). Generally, 

the measure of actual damages is that amount which restores the injured party to the 

economic position he would have enjoyed if the contract had been performed as bargained 

for. Sava Gumarska v. Advanced Polymer Sciences, Inc., 128 S.W.3d 304, 317 n.6 (Tex. App.

Dallas 2004, no pet.). Therefore, the rule for measuring damages for the breach of a 

contract is just compensation for the loss or damage actually sustained. TeleResource Corp. 

v. Accor North America, Inc., 427 S.W.3d 511. 
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VII. COUNT 2 

VIOLATIONS OF THE DECEPTIVE TRADE PRACTICE ACT 

26. The elements of a cause of action for breach of the Deceptive Trade Practices 

Act ("DTPA") [Chapter 17, Texas Business & Commerce Code] are: 

1) Plaintiff was a consumer as defined in the DTP A; 
2) The Defendant engaged in at least one of the false, misleading, or deceptive 

acts or practices listed in the DTPA; 
3) Plaintiff detrimentally relied on the false, misleading, or deceptive act; and 
4) The Defendant's false, misleading, or deceptive act or practice was a producing 

cause of Plaintiff's injury.1 

27. Here, Plaintiff is a consumer under the DTPA because they are individuals 

who sought services by purchase and Defendant is a company that can be sued under the 

DTPA 

28. There are five (5) types of wrongful acts that can provide a basis for a 

consumer's suit under the DTPA These five are as follows: 

1) deceptive acts or practices, 
2) breach of warranty, 
3) unconscionable course of action, 
4) violations of the Texas Insurance Code, and 
5) violations of tie-in statutes. 

29. Plaintiffs cause of action is asserted through the first, second and third 

prongs of the act, including: (1) violations of the "laundry list" found in §17.46(24); (2) 

breach of express warranties; and (3) an "unconscionable course of action," and stems 

directly from the actions Defendants took throughout the negotiation and partial 

performance of the contract. 

30. Defendants' actions give rise to a cause of action under the DTPA's "laundry 

list" found in § 17 .46 specifically subsection (24) which prohibits: "failing to disclose 

1 Amstadt v. U.S. Brass Corp., 919 S.W.2d 644, 649 (Tex. 1996). 
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information concerning goods or services which was known at the time of the transaction if 

such failure to disclose such information was intended to induce the consumer into a 

transaction into which the consumer would not have entered had the information been 

disclosed." The Defendants failed to disclose to Plaintiffs that many of the items on their 

original construction contract had been under-bid and would result in change orders and 

overages for the project. It is the Plaintiffs contention that the Defendants knew that the 

job would cost more than the proposal estimated, and that a low bid was offered as a 

means of enticing Plaintiffs to enter into the contract with Defendants. 

31. The Defendants' actions give rise to a cause of action under the DTPA for a 

breach of an express warranty. Defendants made many representations to the Plaintiffs 

that the project would be complete no later than May 2016; however, at the end of May 

2016, the project was merely 40% complete, a far stretch from move in ready. In order to 

recover for breach of an express warranty the Plaintiff must show "(1) he is a consumer; 

(2) a warranty was made; (3) the warranty was breached; and ( 4) as a result of the breach, 

and injury resulted." Head v. U.S. Inspect DFW, Inc., 159 S.W.3d 731, 746 (Tex. App.-Fort 

Worth 2005, no pet.). These statements by Defendant were more than mere puffery and 

were affirmations of fact. By failing to follow through with these express representations 

the Defendants breached an express warranty to the Plaintiff. 

32. Defendants actions triggered a cause of action under the DTPA for an 

"unconscionable course of action" when it wrongfully retained the Plaintiffs money that 

was intended to pay subcontractors for work or services that were provided to Bella Vita at 

the Plaintiffs home. Even after the Plaintiff informed the Defendant that liens were being 

placed on his property for the unpaid work the Defendant refused to pay the subcontractor 
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and even asked the Plaintiff for more money. The Bank Drafts that were issued to the 

Defendant were specifically for the work that had been performed by the subcontractors 

and should never have been retained by the Defendants. As a result of Defendants actions 

the Plaintiff not has no less than two Mechanics and Materialman's liens on their property. 

33. Section 17 .46(b) of the Texas Business & Commercial Code, further defines 

"unconscionable action or course of action" to mean "an act or practice which to a 

consumer's detriment takes advantage of the lack of knowledge, ability, experience or 

capacity of the consumer to a grossly unfair degree." The term "gross" within this context 

has been further interpreted by case law to mean "glaringly, noticeably flagrant, complete 

and unmitigated." Chastain v. Koonce, 700 S.W.2d 579 (Tex. 1985). Here, the Defendant's 

actions, which directly lead to Plaintiffs damages, were "noticeably flagrant" and 

"unmitigated" in nature. It should be noted, however, that this is not an inquiry "whether 

the defendant intended to take advantage of the consumer or acted with knowledge or 

conscious indifference." Chastain at 582. The fact that the Defendant retained funds 

intended for subcontractors was an accident or a mere oversight is irrelevant in this 

analysis. Additionally, "unconscionability" under the DTPA is an objective standard for 

which scienter is irrelevant, so the Defendant cannot offer a defense claiming mistake, or 

mere oversight. Lastly, there is "no requirement that the defendant's unconscionable act 

occur simultaneously with the sale .... " Flenniken v. Longview Bank & Trust Co., 661 S.W.2d 

705 (Tex. 1983). Insurance Co. of North America v. Morris 981 S.W.2d 667 (Tex. 1998.) 

Therefore, the fact that Plaintiffs "purchased" the remodeling and construction services 

prior to the time that Defendants committed the actions that give rise to this lawsuit is 

irrelevant since the unconscionable act and the sale need not be simultaneous. Therefore, it 
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follows that Defendants; actions clearly met the standards of an "unconscionabie action or 

course of action" recognized by the DTPA, thus triggering a cause of action for Plaintiff to 

pursue recourse under the DTPA for their damages resulting from Defendants' actions. 

34. Proof of causation is necessary under the DTPA in that a direct correlation 

between the Defendant's acts and Plaintiff's injury must exist. Here, Defendant's action are 

unquestionable responsible for, and the sole source of, Plaintiffs' damages. 

35. Defendant has known about Plaintiff's complaint since June 2016, when 

Defendants received formal notice of Plaintiffs complaint via letter, in accordance with 

Texas Property Code Chapter 27, attached hereto as "Exhibit D", to which Defendants 

never adequately responded. 

36. Additionally, if the Defendants are found to have acted knowingly, Plaintiff is 

entitled to recover mental-anguish damages and treble economic damages under Texas 

Business & Commerce Code section 17.SO(b)(l). The Defendants attempted to include a 

waiver of claims under the DTPA in their contract with Plaintiffs, however, a DTPA waiver 

is generally void and prohibited as against public policy. Arthur's Garage, Inc. v. Raca/

Chubb Sec. Sys., Inc., 997 S.W.2d 803, 811 (Tex. App.-Dallas 1999, no pet.) Furthermore, a 

waiver is only valid if certain requirements are met, and since the Plaintiffs were not 

represented by legal counsel in executing the contract said waiver is void. Id.; see also 

Business and Commerce Code §17.46. 

VIII. COUNT 3 

FRAUD AND CONSTRUCTIVE FRAUD 

37. In support of Plaintiffs' cause of action against Defendants, Plaintiffs re-plead 

the allegations set forth in all preceding paragraphs as if set forth specifically herein. 
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38. Defendants have actually and constructively committed fraud against 

Plaintiffs. Without limitation, Defendants, with dishonesty of purpose or intent to induce 

Plaintiffs to enter into the remodeling contract did so when Defendants knew that the 

contract was vastly underbid. Such misrepresentations were made with knowing falsity or 

with reckless disregard to the truth of the representations made to Plaintiffs. Furthermore, 

the Defendant or their agents and employees sold the Plaintiff a nearly worthless Builders 

Insurance Policy for $12,000.00, which is more than double the going rate from a private 

insurance company. Further, the policy sold by the Defendant provided minimal coverage 

and the cost was not broken down or explained to the Plaintiff. The Defendant simply took 

advantage of the Plaintiffs and charged an exorbitant rate for a less than adequate policy. 

Plaintiff acted and relied upon the Defendant's misrepresentations to Plaintiffs detriment. 

See, e.g., Russell v. Industrial Transp. Co., 258 S.W. 462, 463 (Tex. 1924); Kellum v. Smith, 18 

Tex. 835, 840 (1857). Common-law fraud includes both "actual" and "constructive fraud." 

The former encompasses intentional breaches of duty that are designed to injure another 

or to obtain an undue and unconscientious advantage, Price v. D'Yarmett, 27 S.W.2d 616, 

619 (Tex. Civ. App.-El Paso 1930, writ ref d); the latter encompasses those breaches that 

the law condemns as "fraudulent" merely because they tend to deceive others, violate 

confidences, or cause injury to public interests, the actor's mental state being immaterial, 

Archer v. Griffith, 390 S.W.2d 735, 740 (Tex. 1965). A false representation of a past or 

present material fact, when one has a duty to speak the truth, is of course a ground for 

recovery in fraud when another relies thereon to his detriment, even in an ordinary arms

length transaction in which no "fiduciary duties" exist and only the ethics of the 

marketplace apply. See, e.g., Jeffcoat v. Phillips, 534 S.W.2d 168, 171-72 (Tex. Civ. App.-
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Houston [14th Dist.] 1976, writ refd n.r.e.); Chien v. Chen, 759 S.W.2d 484, 495 (Tex. App.

Austin 1988). Defendants by and through their agents and employees did induced 

Plaintiffs to enter into the remodeling contract. Plaintiffs relied on the representations of 

Defendants or their agents and employees and were thereby induced to hire Bella Vita for 

the remodeling job. Defendants then failed, and continue to fail, to remedy the problems 

that it promised Plaintiff it would fix. See also In re FirstMerit Bank, 52 S.W.3d 749, 758 

(Tex. 2001); Formosa Plastics Corp. v. Presidio Eng'rs & Contractors, Inc., 960 S.W.2d 41, 47-

48 (Tex. 1998); Eagle Properties, Ltd. v. Scharbauer, 807 S.W.2d 714, 723 (Tex. 1990); 

Trenholm v. Ratcliff, 646 S.W.2d 927, 930 (Tex. 1983); Stone v. Lawyers Title Ins. Corp., 554 

S.W.2d 183, 185 (Tex. 1977). 

39. Defendants' actions in failing to abide by the terms and conditions of their 

agreement with Plaintiffs and their failure to deal fairly and in good faith in inducing 

Plaintiff to enter into a remodeling contract was a brazen disregard for Plaintiffs' legal 

rights. Defendants' conduct was undertaken in bad faith, with malice, and with willful and 

malicious intent to injure Plaintiffs. Exemplary damages should be imposed against 

Defendants to deter them and others similarly situated from acting in like fashion in the 

future. 

40. As a proximate result of the fraud perpetrated by Defendant, Plaintiffs have 

been damaged. Finally, the Clems have participated in the Fraud and should be held 

personally liable to the Plaintiffs. 
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VIII. ATTORNEYS' FEES 

41. Plaintiff is entitled to recover reasonable and necessary attorney fees under 

Texas Civil Practice & Remedies Code Chapter 38 because this is a suit for breach of 

contract. 

42. Additionally, Plaintiff is entitled to recover reasonable and necessary 

attorney fees for prosecuting this suit under Texas Business & Commerce Code section 

17 .50 ( d), pursuant to Defendant's violations of the Deceptive Trade Practices Act. The 

recovery of attorney's fees for a consumer who prevails in a DTPA claim is mandatory. 

Doerfler v. Espensen, 659 S.W.2d 929 (Tex. App. - Corpus Christi 1983, no writ); Satellite 

Earth Stations East v. Davis, 756 S.W.2d 385 (Tex. App. - Eastland 1988, writ den'd). 

X. CONDITIONS PRECEDENT 

43. All conditions precedent to Plaintiffs' claim for relief have been performed or 

have occurred. 

XI. REQUESTS FOR DISCLOSURE 

44. Under Texas Rule of Civil Procedure 194, Plaintiffs requests that Defendants 

disclose, within fifty (50) days of the service of this request, the information or material 

described in Rule 194.2. 

XII. OBJECTION TO ASSOCIATE JUDGE 

45. Plaintiff objects to the referral of this case to an associate judge for hearing, a 

trial on the merits or presiding at a jury trial. 

PRAYER 

WHEREFORE, Plaintiffs pray for the following: 

a. that Plaintiffs be awarded actual damages in the amount within the 
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jurisdictional limits of this court; 

b. that Plaintiffs be awarded exemplary damages against the defendant 

in a sum determined by the trier of fact; 

b. that Plaintiffs be granted judgment for post-judgment interest at the 

highest legal or contractual rate allowed by law; 

c. that Plaintiffs be granted judgment for reasonable attorney's fees; 

d. that Plaintiffs be granted judgment for all costs of court; and 

e. that Plaintiffs be granted all further relief to which they may be 

entitled. 

PLAINTIFFS' ORIGINAL PETITION 

Julian R. Kehler 
State Bar No. 24097922 
julian@thwrightfirm.com 

THE WRIGHT FIRM, LLP 
Campbell Centre II 
8150 N. Central Expressway I Suite 775 
Dallas, Texas 75206 
Telephone (214) 780-9696 
Facsimile (214) 780-9797 

ATTORNEY FOR PLAINTIFF 

Page 17 of17 

Page 17 of 59


